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9 July 2008
The United Nations High Commissioner for Refugees (UNHCR)
Per fax:

Response by Civil Society to UNHCR Statement of 23 June 2008

1. We refer to the "statement” released by the UNHCR (UNHCR Message to Refugees
and Asylum Seekers in South Africa), which we received on 23 June 2008. We have
circulated the statement widely. It has been translated into numerous languages,
including French, KiSwahili, Lingala, KiCongo, KinyaRwanda, and ChiShona,
apparently by your implementing partners.

2, We share the concerns expressed by the UNHCR with the present situation in South
Africa following recent xenophobic violence and the displacement of many thousands
of foreign nationals. However, many refugees, asylum seekers, and South Africans
have raised serious concerns regarding the “statement.”

3. We therefore request clarification on the following matters:

I

Regarding the position of the UNHCR on the Voluntary Repatriation of
foreign nationals from South Africa: (a) Which places or countries does the
UNHCR cansider safe and unsafe? (b) What voluntary repatriation
assistance programmes are currently available and what do the programmes
entail? (¢) How does the UNHCR plan to “share with candidates for
repatriation available information to assist them make an informed decision™?
(d} How will the UNHCR assist the foreign nationals who are returning to
countries that the UNHCR considers unsafe, particularly Zimbabwe?

It is imperative that any repatriation proceedings and refugee status
determination in the current situation are overseen by the UNHCR to ensure
that displaced people are returning voluntarily and are not being deported
against their wilt.

The situation is extremely urgent: on 28 June 2008, approximately 500
Zimbabweans fleeing instability and political violence were deported from a
detention centre in Musina, at the border with Zimbabwe, as reported by
Medecins Sans Frontiéres (MSF). |t is essential that the UNHCR, given its
mandate to protect and assist, facilitate repatriation processes and oversee
refugee determination processes as hundreds have already been deported in




viclation of international law which guarantees the right to seek asylum and
to access assistance.

V. Regarding the position of the UNHCR on the Resettlement of foreign
nationais to third countries; The statement provides that the UNHCR will not
entertain or process any application for resettlement from refugees and
asylum-seekers currently being registered at the temporary safe sites while
they are there because “resettlement is not a reaiistic response in situations
of large-scale displacement, such as the one currently experienced in South

Africa . . ."

While resettlement is to be pursued when it is "the only available measure to
guarantee protection,”’ the Convention Plus initiative stresses the
comprehensive nature of the durable solutions and the Executive Committee
has expressly encouraged the strategic combination of repatriation,
resettlement, and reintegration solutions especraﬂy for the resolution of
protracted and large-scale refugee situations.”

V. Some displaced people cannot return to their country of origin due to the
danger they face there under the principle of non-refoulment. They also face
a threat to physical safety or freedom in South Africa analogous to that
considered under the definition of refugee and rendering asylum untenable.®
As noted in our earlier correspondence (Civil Society Memorandum of
Demands to the United Nations High Commissioner for Refugees, 20 June
2008), member states and, when resources are fimited, the General
Assembly, have a role in the decision regarding fo what extent the UNHCR
will assist with resettlement.

Vi We are therefore highly concerned with the UNHCR's categorical refusal to
consider resettlement applications in light of its obligations under
international law and request that the UNHCR address its reservations
regarding its ability to fulfill its protection responsibilities to the General
Assembly and the Economic and Social Council for the establishment of an
Advisory Committee on Refugees, as noted below.

! Executive Committee Conclusion No. 67 (1991); UNHCR, "Resettlement as an Instrument of Protection:
Traditiona! Problems in Achieving this Durable Solution and New Directions in the 1990s,” UN doc.
EC/SCP/65 (9 July 1991).

2 Executive Committee Conclusion No. 99 (2004) states:
“The Executive Committee (...}

() Acknowledges, consistent with UNHCR's Convention Plus initiative, the Importance of
comprehensive approaches, especially for the resolution of protracted and farge-scale refugee
situations, which incorporate, as appropriate and given the specifics of each refugee situation,
voluntary repatriation, local integration and resetilement; encourages UNHCR, States and other
relevant actors to pursue comprehensive arrangements for specific refugee situations that draw

upon combinations of solutions; . . .

(x) Encourages States and UNHCR to put info practice the strategic use of resettiement in a spirit
of international burden and responsibility sharing, in conjunction with other durable solutions,
especially to resolve protracted refugee situations; and also encourages the further development
of the group resettlement referral methodology and continuing efforts for its  implementation,
mindful that exploring greater flexibility in refugee resettlement could assist in expanding

resetilement opportunities; . . ."

% See the UNHCR Resetilement Handbook 1V/6.




VI, Further, we call on the UNHCR to clarify the grounds and time-frames for
recommencing a resetttement programmed in South Africa.

VI Regarding the position of the UNHCR on the Reintegration of foreign
nationals info communities in South Africa: (a) While we acknowledge the
support of the UNHCR to the South African authorities’ decision to promote
the reintegration of the displaced victims, how does the UNHCR suggest
reintegration should proceed? (b) How will the UNHCR assist in the process
beyond providing material assistance — particularly on matters of legal
documents? (c) What does the UNHCR consider “conditions of safety and
security” appropriate for the reintegration of the displaced victims into their
communities in South Africa?

Further, we find it extremely troubling that the UNHCR statement makes no reference to the
desperate and degrading conditions of the camps and temporary shelters in which many foreign
nationals are presently residing. It is the mandate of the UNHCR to attend to the welfare, safety,
protection, and dignity of refugees and asylum seekers. We are also concerned that the
statement does not refer to matters of lost documents; legal assistance for displaced victims
concerning lost properties, homes, and incomes; and the deportation and arrests of foreign
nationals. We call upon the UNHCR to comment on these matters.

Finally, we refer the UNHCR to our previous letter (Civil Society Memorandum of Demands to the
United Nations High Commissioner for Refugees, 20 June 2008} and continue to urge the
UNHCR to address our previous demands, attached for your ease of reference.

Sincerely,
4

PP
Zackie Achmat
Deputy General Secretary, Treatment Action Campaign

Ly o pp
Fatima Hassan
Senior Attorney, AIDS Law Project




