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To: Nathan Geffen Fax: (021) 422 1720
Director of policy: Communication &
research for TAC

From: Mrs Farzana Omar

Date: & April 2008

REFERENCE: UBHEJANE PRODUCT / TAC / 10549
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Dear Mr Geffen

We refer to the above matter and enclose herewith a copy of the Advertising Standards

Authority Directorate Ruling.

Yours faithfully
THE ADVERTISING STANDARDS AUTHORITY OF SOUTH AFRICA

@D'!/ |
FARZANA OMAR
CONSULTANT: DISPUTE RESOLUTION

PM
Encl: ASA Directorate Ruling (6 pages)
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RULING OF THE ASA DIRECTORATE

In the matter between:

TREATMENT ACTION CAMPAIGN COMPLAINANT
and '

UBHEJANE RESPONDENT
8 April 2008

UBHEJANE PRODUCT / TAC / 10648

Mr Geffen, on behalf of the Treatmant Action Campaign, [odged a consumer complaint
against a print advertisement for the Ubhejane product that was featured in the llanga

newspaper in December 2008.

The advertisement is headed, "LOMUTHI IWONA ONGU .NGQO, QAPHELA
IMIKOKOTELOY" and states, infer alia, "“UMA UDINGA UKULULAMA OKUSHESHAYO
ESIFENI SOHUDO, UKUNGAKUTHANDI UKUDLA, IZINDLALA KANYE
NOKHWEKHWE EMLONYEN], UBHEJANE =~ UNGOWAKO, LOMUTHI
UYAYIKHUPHULA 1-CD 4 COUNT YEHLISE NE-VIRAL LOAD IZE INGATHOLAKALI

EGAZINI LOMUNTU OKHUNGETHWE YILESIFO...”

This transiates to:

“this is the original herb, beware of imitations. If you want to heal faster from diarrhoea,
lack of appetite, glands and thrush-Bhejane is your herb. This herb increases your CD4
count and reduces the viral load until it disappears in the blood of the parson suffaring
from the disease. If you have sign / symptoms of the following diseases, get Bhejane to

help you fight the disease”.

Presidant: Marvyn E. Klng &C
D_I_n_ac_::_orsg _ri_b!lfgr_rgp_ {Chalrparson) DR Terblanche (Vice chalrparson)
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It then lists several “IZIMPAWU" (Symptoms), among them:;

“Umdievuza” (Cancer)

"izinyawo ezibuhlungu” (Sore feet)
“izingo” (Kidneys)

“amanzi emaphashini’ (Pnemonia)
“nezinkinga zesikhumba” (Skin problems)

COMPLAINT

In essence, the cgmplainant submitted that the advertisement claims that the product
will increase the user's CD-4 count and lower their viral load so that it will no longer be
detected in their blood. 1 also claims to provide fast relief from diarrhoea, loss of
appetite and oral thrush. These claims are unsubstantiated and false and references to

AIDS are prohibited in terms of Appendix F of the Code.

The complainant also fook issue with the fact that this product should be regisfered and
approved by the Medicines Control Councit {the MCC) but is not.

RELEVANT CLAUSES OF THE CODE OF ADVERTISING PRACTICE

in light of the complaint the following clauses of the Code were taken into account:

o Section Il, Clause 4 — Substantiation
¢ Section II, Clause 4.2.1 — Misleading claims
o Appendix F — References fo discases in advertising

RESPONSE

Attorneys Thami Ndlovo & Company, on behalf of the respondent submitted that the
ASA has no jurisdiction over it, as it is a member of the Traditicnal Healer's

Association, which is not 8 member body of the ASA,

It added that the words AIDS and HIV appear nowhere in the advertisement.

Fresident: Mervyn E. King SC
Diractors: N Nkems {Chalmparsan) DR Terblangha (Vies chairperson}
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ASA DIRECTORATE RULING

The ASA Directorate considered all the relevant documentation submitted by the

respective parties.

Jurisdiction

The respondent submitted that it Is not a member of the ASA and doss not belong o
any organisation that is. Accordingly, the ASA has no jurisdiction over it.

In Tshwane Metro Council / Pretoria Civit Action & Another / 978 / 5487 (11 October

2006) t

he Directorate considered another complaint where the advertiser denied that it

falls under the ASA's jurisdiction. The Directorate ruled as follows:

"The Directorate notes that the respondent is of the opinion that ASA rulings are
only binding on ASA members. The respondent contends that it is not a
member, and accordingly ASA rulings are not binding on it.

The ASA has a duty to its members to investigate complaints relating to
advertising, whether it be advertising that the members have produced or
advertising that the members may carry. (See for example the Appeal
Committee decision in National Brands / Kwality Biscuits (Pty) Ltd.)

The ASA wishes to point out that parties against whom complaints have been
made are Invited by the ASA to participate in the adjudication of the complaints,
by making submigsions in regard thereto. The action that is taksn by the ASA
after making an adverse decision is to advise its media members not to accept
advertising that is in breach of the Code to which the members subscribe.

The Directorate therefore notes that, based on the above, it has jurisdiction to

consider the complaint at hand”.

The same principle applies to this matter, and the Directorate Is satisfied that the
ASA has jurisdiction over the respondent.

8 Apr.

Prasident: Mervyn E. King 8C
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Merits

Medicinal products cannot be treated as an ordinary general commodity. They have the |

potential for harmmful as well as beneficial effects and can cause serious problems if not
used safely. For this reason, there are spacific regulations that striclly control the

advertising and promotion of medicinal products.

The scope of this ruling Is limited to the subject matter of the complaint brought to the
ASA, namely whether the claims concerning the efficacy of the respondent’s product
can be substantiated. The ASA is not able or authorised to rule on the quality or safety
of the product in question, and this ruling must be interpreted and applied accordingly.

The complainant 'arued that the advertisement makes unsubstantiated claims of being

able to alleviate symptoms of various diseases as well as AIDS.

The respondent comectly noted that the advertisement makes no specific mention of
“AIDS" or “HIV". However, It is unlikely that any hypothetical reasonable person would
associate the references to CD-4 counts and “viral load” to refer to any other illness.

Be that as it may, the advertissment does claim that this product will alleviate “fight”
certain conditions, such as, infer alia, dlarrhoea, pneumonia, cancer and various other

diseases.

Notwithstanding any requirements that there may, or may not be in terms of registering
thie product with the MCC, the respondent, in terms of Clause 4.1 of Section I, is under
the obligation to ensure that it holds independent verification from a credible expert in

the field of all claims made in its advertising.
No such substantiation has been submitted.

in light of the above, the claims made in the advertisement are not substantiated
in terms of Clause 4.1 of Section Il of the Code. The advertisement is therefore in

breach of this ¢lause.
Given the above finding:

o The advertisement must be withdrawn;

President: Marvyn E. King 8C
Directors: N Mkomp (Chairpereon) DR Terblanche (Vice chairperson)
TN Meibi {CEQ) KH Willenbery SF du Pleasis IR May IRB Shepherd
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¢ The process o withdraw the advertisement must be actioned with immediate

) ‘ effect upon raceipt of ruling;

e The withdrawal of the advertisement must be completed within the deadlines
stipulated by Clause 15.3 of the Procedural Guide; and

s The advertisement may not be used again in its current format until new
substantiation has bsen submitied, evaluated, and a new ruling is made in

terms of Clause 4.1.7 of Section )] of the Code.

Given the above, it is not necessary to consider the other clauses at this time. The
respondent’s attention is, howsever, drawn to the provisions of Appendix F.

The complaint is upheld.

ON BEHALF OF THE ASA DIRECTORATE

Prasident: Marvyn E. King 8C
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