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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

CASE NO: CCT 59/04

In the matter between:

THE MINISTER OF HEALTH 

        

     First Applicant

PROFESSOR D McINTYRE N.O.



Second Applicant
 
and

NEW CLICKS SOUTH AFRICA (PTY) LTD

        Respondent

and
    
In the matter between:

THE MINISTER OF HEALTH 

        

     First Applicant

PROFESSOR D McINTYRE N.O.



Second Applicant
 
and

PHARMACEUTICAL SOCIETY OF SOUTH AFRICA
First Respondent

UNITED SOUTH AFRICAN PHARMACIES
         Second Respondent

LA TANDT AND ASSOCIATES (PTY) LTD
             Third Respondent

IRVINE AND MILLER (PTY) LTD


           Fourth Respondent

MEDICROSS HEALTH CARE HOLDINGS LTD
              Fifth Respondent

NETWORK HEALTH CARE HOLDINGS LTD
             Sixth Respondent

I M DAVIS NO.2 CC



        Seventh Respondent

In the ex parte application to be admitted as amicus curiae of: 

TREATMENT ACTION CAMPAIGN


             Applicant

______________________________________________________________

FOUNDING AFFIDAVIT

______________________________________________________________

I, the undersigned,

ABDURRAZACK “ZACKIE” ACHMAT

do hereby affirm and say:

1 I am the national chairperson of the Treatment Action Campaign (“the TAC”), the applicant in this matter.  I am duly authorised by a resolution of the TAC National Executive Committee to depose to this affidavit on its behalf.  A copy of the resolution, dated 13 January 2005, is annexed hereto, marked “AA1”.

2 Except where otherwise indicated, the facts stated in this affidavit are within my personal knowledge and belief and are true and correct. To the extent that legal submissions are advanced, they are made on the basis of advice received from the TAC’s legal representatives, the AIDS Law Project (“the ALP”), which advice I believe to be true and correct. 

3 The TAC is a section 21 company with legal capacity to sue and be sued.  A copy of its Constitution, which has been recently amended, is posted on its website at www.tac.org.za and will be made available at the hearing of this matter, if required.  

4 Further details about the structure and relevant work of the TAC are provided in the affidavit that was deposed to by me and filed pursuant to the TAC’s admission by the Supreme Court of Appeal (“the SCA”) as amicus curiae (at paragraphs 9 – 11, 13 – 17 and 39 – 44).  A copy of the affidavit (“the SCA affidavit”) is annexed hereto, marked “AA2”.

5 On 17 January 2005 the TAC sought the consent of the parties that it be admitted as amicus curiae in these matters in terms of rule 10(1) of the rules of this Court.  While the applicants refused to give such consent, the respondents granted consent but on terms and conditions different from those proposed on 17 January 2005.  Copies of the letters sent and received by the TAC have already been lodged with this Court.

6 It therefore became necessary for the TAC to make application in terms of rule 10(4) to be admitted as amicus curiae in these matters.  On 4 February 2005 the Chief Justice issued certain directions concerning the application of the TAC.  

7 Accordingly, this affidavit has been deposed to in support of the TAC’s application in terms of rule 10, pursuant to the directions of the Chief Justice.  A copy of the written argument that the TAC wishes to submit to the Court in support of the submissions referred to in rule 10(6)(c) will be filed together with this affidavit. 

The interest of the TAC in the proceedings

8 The principal objectives of the TAC, which are set out in clause 4 of its Constitution, include the following that are of direct relevance to the merits of the matters that are before this Court:

8.1 To campaign for equitable access to treatment for all people with HIV/AIDS; 

8.2 To challenge by means of litigation, lobbying, advocacy and mobilisation, any barrier or obstacle that limits access to treatment for HIV/AIDS in the private and public sector; and

8.3 To campaign for access to affordable and quality health care for all people in South Africa.

9 One of the issues before this Court is whether the evidence on record supports the SCA’s finding regarding the appropriateness of the dispensing fees set by the regulations that are the subject of the matters before this Court (“the pricing regulations”).  

10 The SCA found that these fees are not appropriate, as required by section 22G(2)(b) of the Medicines and Related Substances Act, 101 of 1965 (“the Medicines Act”), because of their negative impact on the sustainability of pharmacies and the implications thereof for access to medicines.  According to the SCA, the right of access to health care services in section 27 of the Constitution requires that medicines be both available and affordable.  

11 Common to the particular objectives of the TAC identified above is the right of access to a sustainable supply of affordable medicines.  It therefore follows that the TAC has an interest in the proceedings before this Court, given the potential impact of any decision of this Court on the right of access to medicines.  In particular, the TAC has an interest in the relief that this Court might order in the event that some or all of the pricing regulations are declared to be unconstitutional and therefore invalid.

12 In addition to acting in its own interest, in order to achieve the purposes set out in its Constitution, the TAC also acts on the following bases:

12.1 It acts in the interests of its members, who include individuals with HIV/AIDS and organisations that are themselves committed to achieving access to a sustainable supply of affordable medicines;

12.2 It acts on behalf of people with HIV/AIDS who need or will need to have access to a sustainable supply of affordable medicines and who cannot act in their own name because of poverty, stigma, discrimination or a lack of knowledge of their HIV status; and 

12.3 It acts in the public interest by securing the effective enforcement of the constitutional rights that are at issue in this matter.

The position to be adopted by the TAC in the proceedings 

13 The TAC’s view on the pricing regulations is set out in paragraphs 20 – 24 and 29 of the SCA affidavit.  That view is based on the organisation’s understanding of the importance of regulating private sector medicine prices, which is set out in paragraphs 31 – 38 of the SCA affidavit.  

14 In summary, the TAC:

14.1 welcomes government’s efforts to increase access to medicines;

14.2 supports the full and proper implementation of the Medicines Act; 
14.3 in general, supports the implementation of a pricing system that has the potential significantly to increase access to a sustainable supply of affordable medicines for all people in South Africa;
14.4 in particular, recognises that a transparent pricing system is a necessary tool, in a range of regulatory tools available to the state, for ensuring that medicines are sold at affordable prices;
14.5 save for regulations 10 and 12, which it submits infringe the rights guaranteed in section 27 of the Constitution, supports the substance of the remaining regulations in general and the use of the following regulatory tools, in particular:
14.5.1 international benchmarking;
14.5.2 ongoing mandatory submission of relevant information by all role-players in the medicines supply chain for the purposes of a transparent pricing system; and
14.5.3 mechanisms to ensure that the prices at which medicines are set by manufacturers are objectively justifiable; and 
14.6 is concerned about the prejudice to the public that will continue if the judgment of the SCA is upheld without more. 

15 The TAC’s position in these proceedings is to limit its intervention to the nature of relief that it believes should be granted in the event that this Court declares some or all of the pricing regulations to be unconstitutional and therefore invalid.

16 Accordingly, the TAC requests this Court to grant the relief set out in the notice of motion to which this affidavit is attached.  

_______________________________

ABDURRAZACK “ZACKIE” ACHMAT

SIGNED AND AFFIRMED BEFORE ME IN THE PRESCRIBED MANNER AT ____________ ON THIS THE __ DAY OF FEBRUARY 2005, THE DEPONENT HAVING STATED THAT HE HAS NO OBJECTION TO AFFIRMING THE AFFIDAVIT AND THAT HE REGARDS THE AFFIRMATION AS BINDING ON HIS CONSCIENCE.

________________________

COMMISSIONER OF OATHS

