HAROLD WOLPE FORUM
Ours is an unusual Constitution in two respects:

1
First, its a charter for transformation.  Most Constitutions settle a new order after a fundamental change has taken place: ours says that change is just starting, and sets the goals wich have to be achieved.

Chaskalson in Soobramoney @ 

2
The second flows from the first: our Constitution contains detailed and enforceable social and economic rights.

The two are connected.  Social and economic rights are the means of transformation.

This reflects a growing international trend to recognise that s-e rights stand alongside civil and political rights - in the words of the 1993 Vienna World Conference on Human Rights, all human rights are universal, indivisible and interdependent and inter-related.
Origin of this position in the UDHR (Field 1)

This has been an issue of international contestation.

Two Covenants – but  the extent of the contestation can be over-stated (ratifications)

If it is a right, then it must be capable of being enforced in the courts – in the words of the AD many years ago,  where there is a right, there must be a remedy.

The first country to deal with these issues on any scale in the courts was India, where the Constitution contains Directive Principles which encapsulate social and economic rights.  The Supreme Court of India undertook bold steps in the 1960s and 1970s, converting these principles into enforceable rights.  Today many people would say that the Court went too far, and was too intrusive in its orders, with the result that there was a swing away from judicial activism.

These issues are now emerging in many other countries, sometimes under the guise of more traditional rights.  The Supreme Court of Canada is currently considering a major test case on the cutback of welfare benefits, under the right to security of the person.  The Supreme Court of Venezuela has given a major decision on the right to medicines for the treatment of HIV/AIDS.  The Court of Appeal in the UK has, using traditional administrative law, enforced the rights of asylum-seekers to some of the basic necessities of life.  The Constitutional Court of Hungary has moved boldly and controversially in the area of welfare rights, striking down welfare reform which would have seriously cut back welfare benefits.  The African Commission on Human Rights has given a powerful judgment on the abuse of social and economic rights by the Nigerian government acting in concert with oil companies.

South Africa is leading this new wave.  The Constitution and the Constitutional Court have gained wide respect for the firm but nuanced way in which the rights are articulated, and the similarly firm but nuanced way in which the CC is now starting to enforce them.

The three CC cases illustrate the path of development, and the issues:

Soobramoney

Grootboom: priority for the poor

TAC: effective remedies necessary, can make orders.

Does this mean that we now have the Courts making policy, and the judges running the country?  No.

Starting-point - the Constitution must be enforced.  That is the job of the courts:

TAC 97 - 99; 101

However, the courts remain anxious about entering this terrain, and deferential to choices made by government.  There is some mystique attaching to s-e rights.  Actually no need for this.  Like all rights, the state is under a duty to respect, protect, promote and fulfil them.

What that means (housing v elections)

The difficulty arises under the duty to fulfil - because it involves expenditure, and one of the questions which can arise is how much, and when? - housing, health care, etc

I said courts remain deferential to govt - that is particularly in this area.  Four main reasons - each of them is often over-stated, but each has some substance.

1
Some decisions are polycentric: if you decide to do a particular thing, it may have consequences of which you are not aware.  Pull one strand of a spiders web, and all of the other strands will move.  This makes it difficult for a court, which usually is looking at only one strand of the web, to decide what would be best.  But there are limits to this argument.  As was pointed out by Prof Lon Fuller, who first explained the issue of polycentrism, 

[Fuller]
2
Some decisions should be made by those who are elected to make them, and who are politically accountable.  If they make the wrong decision, the remedy is to vote against those people at the next election.  But again, there are limits to that argument.   It rests in part on a pretty idealised and unrealistic version of how parliamentary democracy works - typically, an all-or-nothing election once every five years.  And many of the decisions are made not by elected office-bearers, but by appointed officials, who are not directly accountable to the public, and who - unlike courts - dont usually have to give reasons for their decisions.  I know that is true, because I used to be one of them.

[Bastarache]
3
A court has only some parties before it, and is limited to the evidence which those parties place before the court.  Other decision-makers have access to a much wider range of materials, and have the opportunity to make better-informed decisions.

4
Some decisions require the sort of judgment which involves specialised expertise and experience, which judges do not usually have.

And so you get the sort of statement made by Lord Hoffmann in the House of Lords, and recently approved by the Supreme Court of Canada - captures two of those reasons, expertise and accountability: [      ]

That is a problems which are not limited to s-e rights - and that case was not about s-e rights.  It goes to the whole question of judicial review and constitutionalism, and the power of unelected judges to set aside decisions made by elected decision-makers.  The paradox of judicial review as an important element of democracy - because it protects the less powerful;, the marginalised, who cant get the necessary attention.

That exactly what s-e rights are about.

But there is and should be some judicial reserve.  So you get the sort of statement made by CC in Grootboom @ 41.

As I have said, this arises particularly in how much, and when questions.  One approach is the way the UN CESCR has gone:  the minimum threshold approach - the right has inherent in it, a minimum core.  Rejected by CC in TAC, because of the formulation of the right.  Our courts use reasonableness, because of the wording of the Constitution – in some ways, a more powerful tool.

What does reasonableness require? - that is the issue with which the Constitutional Court struggled in the Grootboom case - a case which is now held up around the world as a leading example of how the courts can and should engage with these difficult issues, while at the same time showing appropriate institutional modesty – 42, 43, 44

Conclude:

There is a new wave emerging.  I have referred to a striking international trend to have these issues raised in the courts of a most diverse group of countries.  This reflects changing notions of rights.  The idea of civil and political rights has had a powerful appeal in the West, particularly in the 17th and 18th centuries.  One of the functions of those rights was to legitimate the claims and ultimately the rule of a new rising class.  The idea of social and economic rights can play a similar role today in legitimising claims to equal opportunities and the basic necessities of life by speaking to the needs of deprived and powerless classes.  There is a new wave in the law, and South Africa is leading it.  When we look back fifty years from now, we are likely to see this as a time when social and economic rights were legitimised and enforced by courts.  Not consistently, plenty of abuse will continue - as with civil and political rights.  But the rights discourse is changing.  A few years ago it was still somewhat heretical to talk of these rights in the same breath as civil and political rights.  It wont be many years before those who challenge the validity of s-e rights will be out on a ledge.

None of it is easy - have to find our way.  In particular, the duty to fulfil is difficult - but that does not mean that we can not do it.

[Charles Black]
