STATE ATTORNEY

DX 298 PRETORIA

IN THE HIGH COURT OF SOUTH AFRICA

(TRANSVAAL PROVINCIAL DIVISION)
CASE NO: 15991/2004

In the matter between:

TREATMENT ACTION CAMPAIGN
Applicant

and

MINISTER OF HEALTH
Respondent

FILING NOTICE

DOCUMENT
:
ANSWERING AFFIDAVIT

ON ROLL
:
2 NOVEMBER 2004

FILED BY
:
RESPONDENT’S ATTORNEY




THE STATE ATTORNEY

OLD MUTUAL CENTRE

8TH FLOOR

167 ANDRIES STREET

PRETORIA

PRIVATE BAG X91

PRETORIA

Ref:
MB/zh897/2004/02616/Z4

Tel:
012 328 5512

Fax:
012 328 2662/3

Dx:
298 PRETORIA

TO

:
THE REGISTRAR OF THE




ABOVE HONOURABLE COURT




PRETORIA

AND TO
:
APPLICANT’S ATTORNEYS

AIDS LAW PROJECT

c/o NEWTONS INC.

BANK FORUM BUILDING

2ND FLOOR, LOBBY 3

337 VEALE STREET

NIEUW MUCKLENEUK

PRETORIA

PO BOX 2103

PRETORIA

Ref:
CV1273/S GERBER/ln

Tel:
012 460 9550

Fax:
012 460 9491

Dx:
101 PRETORIA

IN THE HIGH COURT OF SOUTH AFRICA

(TRANSVAAL PROVINCIAL DIVISION)
CASE NO: 1599/04

In the matter between:

TREATMENT ACTION CAMPAIGN
Applicant

and

MINISTER OF HEALTH
Respondent

ANSWERING AFFIDAVIT

I, the undersigned


KARMANI SARAVANA CHETTY

do hereby make oath and state:

1.
The facts stated herein are within my personal knowledge and belief, save where stated to the contrary or where the contrary appears from the context.  The facts are true and correct.

2.
I am presently acting Director-General of the National Development of Health (“the Department”) and have been acting in this capacity from time to time, alternating with the other Deputy-Director-General in the Department.

3.
I am duly authorized to make this affidavit on behalf of the Respondent.  Insofar as I make submissions of law I am guided by our legal advisors.

4.
I am a medical specialist qualified in the area of Public Health.  I am therefore qualified to deal with the issues raised in the Applicant’s application.

5.
I have read the founding papers of the Applicant in this matter, including the affidavits of ABDURRAZACK (ZACKIE) ACHMAT (ACHMAT) and FATIMA HASSAN (HASSAN).  I reply thereto as stated hereunder.  Insofar as I do not specifically deal with any averment in the applicant’s founding papers I must not be taken to have admitted such averment but to have placed it in issue.

6.
Before dealing with the averment in Achmat’s affidavit seriatim, I shall briefly deal with the matter of condonation for the late filing of these papers, and give a brief background.

CONDONATION
7.
This answering affidavit has been filed outside the time periods set by the Uniform Rules of the High Court (the Rules).  The Respndent was not able to comply with the time period set in the Rules because:

7.1
Some of the persons that had to be consulted before the affidavit could be completed are no longer in the employ of the Department and it has not been easy to get hold of them.  Ms Jo-Anne Collinge, who was the deputy information officer to whom the Applicant addressed its requests for access resigned from the Department and was no longer employed in the Department as from 1 June 2004.  Other key persons such as Dr Nono Simelela, the Chief Director of the HIV and AIDS unit and other personnel who played a crucial role in the events relevant to this application, have also left the Department.

7.2
Furthermore, the Department has been relocating its offices.  Approximately 500 persons are being moved.  All documents including those relevant to this matter were packed in boxes.  Accordingly, it has not been easy to readily gain access to and retrieve the relevant documents.  The staff that moved has not had ready access to telefaxes and electronic mail.  The difficulties arising from this move has, therefore, made it extremely difficult for the staff to, amongst others, meaningfully consult with the legal representatives of the Respondent in this matter.  This has been aggravated by the fact that several key persons are no longer in the employ of this Department.

7.3
The State Attorney was relocating offices and this detrimentally affected effective communication between the Department and the legal advisors.

7.4
The officials of the Department who are still employed by it and who are familiar with the issues have not been readily available for consultations due to difficult work schedules entailing travel and periods of absence from the office.

8.
The delay in the filing of this answering affidavit outside the time limits has not been caused by a deliberate disregard for the time periods by the Respondent.  It was, I respectfully submit, caused by the circumstances beyond the control of the Respondent or any of the present or ex staff of the Department.  The staff of the Department is forced to work under very difficult circumstances.

9.
The delay in the filing of this answering affidavit does not, I respectfully submit, prejudice the Applicant at all.  The Applicant has already set down the matter for hearing.  The Respondent has no intention of seeking a postponement of the hearing.

10.
In the circumstances, I respectfully ask that the late filing of this answering affidavit be condoned.

BACKGROUND
11.
In about August 2003, the National Cabinet charged the Respondent with the development of a Plan for Comprehensive HIV and AIDS Care, Management and Treatment for South Africa (the plan).

12.
To that end, during August 2003 the Respondent appointed a task team with specific and relevant expertise in the field.  The task team consisted of eighteen members, the names and details of which are stated in the executive summary which is annexed to the applicant’s founding papers and marked “F”.

13.
The task team consulted widely and held discussions with representatives of all the provinces and provincial health MEC’s.  The task team also consulted with non-governmental organisations, professional associations, labour organisations, research institutions and HIV and AIDS clinicians.  Experts from the William J. Clinton Presidential Foundation (“the Clinton Foundation”) also assisted with the task team.

14.
The task team consisted on ten working groups.  Each group met on several occasions to prepare various aspects of the plan.  The Clinton Foundation proposed time line schedules that are referred to as annexes A1 and A2 in the plan and which are the subject of this application (“the time line annexes”).  These are some of the contributions of the Clinton Foundation that were incorporated into early drafts of the plan.

15.
In proposing the time line annexes the Clinton Foundation did so independently of the Department and more specifically independently of those who were to be charged with the implementation of the plan.  The intention was always that the implementation of the plan would have to be finalized in close consultation with the Department in particular with those officials who would be responsible for the implementation of the plan.  However, due to the limited time that the task team had to develop the plan this consultation did not occur.  The proposals of the Clinton Foundation set time lines, which were not accepted by the task team.

16.
They were also not presented to the Department MinMec (which is a body consisting of the Respondent and the Members of the various Provincial Executives responsible for health) or Cabinet.

17.
The time line annexes were accordingly not presented as part of the plan and were accordingly not published when the plan was published.  Due to an oversight all references in the plan and the executive summary to the time line annexes were not removed.

AD ACHMAT’S AVERMENTS
18.
AD PARAGRAPH 1

I note the contents of this paragraph.

19.
AD PARAGRAPH 2
I deny that the submissions or averments of Achmat are true and correct in particular where they differ or are in conflict with my version and the submissions made in this affidavit.

20.
AD PARAGRAPHS 3 and 4

I note the contents of these paragraphs.

21.
AD PARAGRAPHS 5, 6, 7, 8, 9, 10 and 11

I note the contents of these paragraphs but I dispute their relevance.

22.
AD PARAGRAPH 12

I note the contents of this paragraph.

23.
AD PARAGRAPH 13
Cabinet gave the Respondent the task of developing the plan.  The Respondent accepted this responsibility and appointed a task team to assist if that regard.

24.
AD PARAGRAPH 14
24.1
The description of the critical features of the plan is rather limited.  Other critical features of the plan include the quality of care, universal care and equitable implementation, reinforcing the key government strategy of prevention, providing a comprehensive continuum of care and treatment, ensuring sustainability, cost effectiveness and efficiency.

24.2
The plan also places strong emphasis on the strengthening of the entire health system, including the Medicines Control Council (MCC), the strengthening of the regulatory infrastructure and procedures, including the development of a database that will be functional in 2005.  It was envisaged that the national pharmaco-vigilance programme would pursue a phased plan of action over the coming three years, reflecting short, medium and long-term goals.

24.3
As regards the strengthening of the Health Care System, the plan recognizes that such strengthening is crucial in order to ensure the effective management of comprehensive HIV and AIDS care and treatment.  The plan also recognizes in this regard that it is essential to ensure that it is not implemented at the expense of other equally important healthcare priorities and programmes.

24.4 The strengthening of the National Healthcare system involves, inter alia, significant staffing and facility upgrades.   Plans have already been pursued to upgrade public hospitals, consolidate the National Health Laboratory Service, refurbish and build health facilities, upgrade patient and health information systems, improve drug procurement and distribution and enhance management systems.

25.
AD PARAGRAPH 15

25.1
In paragraph 140 of the executive summary, as well as table 0.2 that appears in that paragraph, contains the estimate of the task team of the anticipated number of persons who may be eligible to enter the programme over the period.  The task team set no targets.

25.2
In the State of the Nation address, that is being referred to, the President stated that the government has already started with the implementation of the plan; that 113 health facilities shall be fully operational by March 2005 and that it is estimated that 53 000 people would be on treatment by that time.

26.
AD PARAGRAPH 16
26.1
While I note the Applicant’s purpose in bringing this application I submit that its approach is fundamentally flawed.  In any event there are legally valid reasons for the time line annexes not to be released publicly.

26.2
The Respondent never released the plan to the public.  It was released by Cabinet, by inter alia, publication on the GCIS website.  The entire plan as accepted by cabinet, i.e. without the time line annexes, was published.  As I have already stated, the time line annexes were not accepted by the task team and neither presented to the Department, nor MinMec nor Cabinet.

26.3
It was always envisaged that time lines had to be realistic and had to be determined in conjunction with thos Departmental officials responsible for the implementation of the plan.  The time line annexes were, therefore, neither finalized nor adopted.

27.
AD PARAGRAPH 17
27.1
The argument raised by the Applicant for seeking the time line annexes is clearly not a convincing one.

27.2
There is nothing preventing the Applicant in particular, and civil society in general, from playing a role in the combating of HIV and AIDS.

27.3
Key components of the plan have been widely published.  The Applicant is relying on the plan in this application.  In the plan key components are dealt with in a manner that would enable those with the necessary skills and who are keen to play a role to do so.

27.4
I am pleased that the Applicant appears to recognise that care must be taken to ensure that “the manner in which the programme is communicated does not give rise to undue expectations”.  The publication of the time line annexes, which were never accepted by the task team, would clearly give rise to undue expectations.

27.5
There is no obligation to make the requested time line annexes, that were no more than drafts or working guidelines, publicly available.  It is clearly not in the public interest that they be made available publicly.  Publishing them shall not only raise expectations falsely.

28.
AD PARAGRAPH 18
28.1
While I note the purported purpose of the application I do no admit that it has any merit or that it is procedurally correct.

28.2
The Applicant is not, and was never, entitled to the time line annexes or any other working drafts of either the cabinet or the Department concerning the plan.

28.3
The person who was the then deputy information officer in the Department and to whom the Applicant addressed to formal request for the documents under discussion, Ms Collinge, was supposed to have replied to the Applicant stating the grounds why the annexes or documents requested could not be made available to the Applicant or the public.  Ms Collinge subsequently resigned from the Department.  It appears as if Ms Collinge did not reply to the requests due to pressure of work.  The Applicant should have brought the matter to the attention of the Director-General of the Department, who, in terms of the Act is the Information Officer of the Department.

29.
AD PARAGRAPH 19


29.1
I deny each and every submission and averment in this paragraph.

29.2
The information officer and/or the relevant authority are/is entitled to refuse a record on the grounds provided in this Act.

29.3
As I have indicated, the time line annexes were not deliberated upon, nor accepted by the task team.  They retained the status of mere drafts that required more work in the form of detailed consultation with the officials in the Department who were responsible for the implementation of the Plan.

29.4
As Information Officer of the Department I would have had, and do still, refuse the request in terms of s 44(1) of the Act for access to the time line annexes and/or revisions of the annexes for the following reasons:

29.4.1
they contain opinion(s), advice, or recommendation or accounts of consultations, discussions or deliberations for the purpose of assisting to formulate policy or to take a decision in the exercise of a power or performance of a duty conferred or imposed by law: alternatively,

29.4.2
their disclosure could reasonably be expected to frustrate the deliberative process in the Department by inhibiting the candid communication of opinions, advice, reports or recommendations, or the conduct of consultations, discussions or deliberations; alternatively,

29.4.3
their disclosure could reasonably be expected to jeopardise the effectiveness of testing, examining or auditing procedures or methods used by the Department.

29.5
None of the records referred to came into existence more than 20 years before the Applicant’s request for them.  Furthermore the records referred to do not constitute an account of, or a statement of reasons required to be given in accordance with s 5 of the Promotion of Administrative Justice Act, 2000 (PAJA).


29.6
Section 46 of the Act does not apply.

30.
AD PARAGRAPHS 20, 21, 22, 23, 24, 25 26, 27

I note the contents of these paragraphs.

31.
AD PARAGRAPHS 28, 28.1, 28.2, 28.3, 28.4

I note the contents of these paragraphs.

32.
AD PARAGRAPHS 28.5 and 28.6
32.1
The key provisions and requirements of the Plan are clearly only those that were accepted by the task team, the Department, MinMec and, more particularly, Cabinet.  The time line annexes sought were not accepted, approved or endorsed and are not a key provision or requirement of the Plan.  The Applicant is clearly conversant with all the requirements and key provisions of the Plan.  It has in its possession a plan marked “draft confidential”, which is annexure “F” to the founding affidavit.  I invite the Applicant to explain how it came to be in possession of this document, which was clearly a working document that was confidential.  The Applicant is also aware that the Plan is being implemented.

32.2
The call for the participation of non-governmental organisations was clearly never intended to suggest that such organisations take over the role of government or the Department, or interfere in the implementation task of the Department.

33.
AD PARAGRAPHS 29, 30, 31, 32, 33, 34, 35, 36, 37 and 38
33.1
I note the contents of these paragraphs and reiterate the Department’s commitment to achieve all of the objectives set in the plan accepted by Cabinet.

33.2
On 31 May 2004 the Department made a presentation to the Parliamentary Portfolio Committee on Health on the progress of the implementation of the plan and subsequently made a similar presentation to Cabinet.  On 17 June 2004 the Respondent referred to developments in her Budget Speech to Parliament.

34.
AD PARAGRAPH 39
34.1
Annexes A1 and A2 were not part of the plan accepted by the task team, the Department, MinMec or Cabinet.

34.1
The annexes deal with timelines, as I have stated, they were formulated by the Clinton Foundation, without extensive or adequate consultation with the Department, in particular with those who would be directly involved with the implementation of the plan.

34.3
I file together with this affidavit, affidavits by the Task team members confirming the position.

35.
AD PARAGRAPH 40

35.1
I refer to what I have said in the previous paragraph.

35.2
References to annexes A1 and A2 were inadvertently not removed from the plan, although they were accepted.

35.3
The timelines for the implementation of the plan would only be set after consultation with the officials in the Department, and the Provincial Departments of Health, who would be directly responsible for the implementation of its various facets.  Timelines suggested in the absence of such consultation are generally of no, or of very little, practical assistance.

35.4
I have already stated why such records, by virtue of their status should not be made accessible to the public.

36.
AD PARAGRAPH 41
While I respect the Applicant’s view, I do not agree with it.  In any even the records requested by the Applicant cannot be made accessible for the reasons I have already stated earlier in this affidavit.  Timelines are not essential for the participation by non-governmental organisations in the implementation of the plan.

37.
AD PARAGRAPH 42

37.1
I admit that the Respondent received annexure “N”.

37.2
Subsequent to the letter, an don the instruction of the Respondent, the Department’s officials had meetings with the Applicant at which several aspects of the Plan were discussed.


37.3
Save for what I say above, I deny the contents of this paragraph.

38.
AD PARAGRAPH 43
I deny that the request covered the amendments to both annexes A1 and A2.  I also deny that the Respondent refused to respond to annexure “N”.  As I said above, the Department’s officials had meetings with the Applicant where several aspects of the Plan were discussed.

39.
AD PARAGRAPH 44
39.1
At the relevant time Ms Jo-Anne Collinge was a deputy Information Officer in the Department.  She is no longer employed by the Department.  Ms Collinge recalls receiving annexure O.  She says that her failure to attend to it was an unfortunate oversight caused by other work pressure.

39.2
I deny that the Department had an obligation to reply to the request.  The obligation was clearly that of Ms Collinge.

40.
AD PARAGRAPH 45
I note the contents thereof.  The failure by Ms Collinge to reply was clearly not wilful.  The request should in any event have been refused on the grounds that I have stated earlier in this affidavit.

41.
AD PARAGRAPH 46
41.1
While noting the contents of this paragraph I should popint out that it was clearly not procedural, or proper for the Respondent to reply to a request in terms of the Act that had been directed to Ms Collinge, in her capacity as a deputy information officer.

41.2
By virtue of the nature of its content the letter would have been directed to Ms Collinge for a response.

42.
AD PARAGRAPHS 47, 48, 49 and 50
42.1
I note the contents of these paragraphs.  The Minister of Land Affairs Agriculture has forwarded the Applicant’s letter to the Respondent, and was received by the Respondent’s office and my office on 2 August 2004 and the 6 August 2004 respectively.

42.2
I, once again, point out that it was clearly procedurally wrong for the Applicant to assume that it was the Respondent that had to reply to their request, when the Act clearly envisaged that it was the information officer(s) of the Department that were vested with the discretion to grant or refuse a request for any particular record.

42.3
Even if it could be assumed that the Applicant’s request would have been directed to the Respondent, the Respondent refuses the request on the same grounds that I have stated in detail earlier in this affidavit.

42.4
The Applicant lodged the internal appeal with Ms Collinge.  Ms Collinge had difficulty recalling whether she had received the official notice of the internal appeal, i.e. annesure “S” to the founding affidavit.  However she was aware of the Applicant’s letter to the Respondent dated 01 April 2004, i.e. annexure “P” to the founding affidavit.

43.
AD PARAGRAPHS 51, 52 and 53
43.1
Ms Collinge admits having a telephonic conversation with Ms Fatima Hassan of the Applicant.  According to Ms Collinge she was addressing the issues raised by the Applicant in the letter that is addressed to the Respondent and dated 01 April 2004, i.e. annexure “P” to the founding affidavit.

43.2
Ms Collinge admits the gist the conversation as recorded in annexure “T” to the Applicant’s founding papers.  She denies that she said that the annexes were “Parliamentary Communications’.  She accepts that her belief was mistaken.  Ms Collinge was not involved at all in the presentation of the Plan to Cabinet and did not know what had been presented to it.  On the other hand, members of the task team are the only ones who can speak authoritatively on whether they were presented to Cabinet or not.  Ms Collinge also says that when she mentioned other documents she was referring in particular to the presentation made by the Department to the Portfolio Committee on Health during February 2004 and a presentation to a joint Cabinet meeting a day after the presentation to the Portfolio Committee that might have contained time lines.  The records of the former documents would have been in the public domain.

43.3
Ms Collinge was clearly under the erroneous impression that the annexes had been given to Cabinet and wanted to get Cabinet’s approval to release the annexes to the Applicant, in circumstances where the annexes were never approved by the task team, the Department, the Respondent, MinMec or Cabinet.

43.4
I file together with this affidavit, affidavits of members of the task team confirming that the annexes did not form part of the plan approved by Cabinet.

44.
AD PARAGRAPH 54
I deny that the Department had an obligation to respond to the internal appeal.  The official internal appeal was addressed to Ms Collinge.  It was incumbent upon her to address that appeal to the relevant authority.  Ms Collinge apparently did not refer the internal appeal to the relevant authority, and as I have stated, she is not certain about receiving it.

45.
AD PARAGRAPH 55
While I note this paragraph, I deny insofar as it is by implied that the Applicant is entitled to the information that it seeks.

46.
AD PARAGRAPHS 56, 57, 58, 59, 60, 61, 62, 63 and 64
46.1
The matters raised herein are essentially matters of argument that shall be dealt with at the hearing.

46.2
Insofar as the Applicant has made factual allegations, I deny them as if specifically traversed.

46.3
I deny that the refusal to give the Applicant access violates any of its rights or that of the parties that it purports to represent.


46.4
There are valid grounds for refusing access to the information sought.

47.
AD PARAGRAPH 65
I deny each of the averments/submissions in this paragraph as it specifically traversed.

48.
AD PARAGRAPHS 66 and 67

I deny the averments in these paragraphs.  There is no basis for rendering the Respondent liable for costs.  On the contrary it is the Respondent’s contentions that the Application ought to be dismissed with costs.

Wherefore the Respondent asks for the application to be dismissed with costs.

______________________

DEPONENT

Thus affirmed and signed at Johannesburg on this the 17th day of September 2004, the Deponent having acknowledged that she knows and understands the contents of this affidavit, and;

that she has no objection to taking the prescribed oath, and;

she considers the oath binding on his conscience.




BEFORE ME

COMMISSIONER OF OATHS

Legal Resources Centre

P O Box 7614

PRETORIA

Attorney: Asmita Thakur

IN THE HIGH COURT OF SOUTH AFRICA

(TRANSVAAL PROVINCIAL DIVISION)
CASE NO: 1599/04

In the matter between:

TREATMENT ACTION CAMPAIGN
Applicant

and

MINISTER OF HEALTH
Respondent

ANSWERING AFFIDAVIT

I, the undersigned


LINDIWE MAKUBALO

do hereby make oath and say:

1.
I am the Chief Director of Health Information Evaluation and Research in the Department of Health.

2.
The facts stated herein are within my personal knowledge and belief, save where stated to the contrary or where the contrary appears from the context.  The facts are true and correct.

3.
I was a member of the Task Team appointed by the Respondent to develop a Plan for Comprehensive HIV and AIDS Care, Management and Treatment for South Africa (the Plan).  The task team carried out its mandate.

4.
I have read the affidavit of Dr Karmani Saravana Chetty (Dr Chetty) filed in this matter and confirm the contents therein insofar as it deals with the task team and the Plan.

5. In particular, I confirm that the task team did not deliberate on nor accept the Annexes referred to in the affidavit of Dr Chetty.  The said Annexes were not presented to the Department of Health (the Department), nor MinMec.  They were also not presented to Cabinet.  The references in the plan to the Annexes are clearly due to an oversight.

6. The Annexes were regarded as mere drafts that still required in depth consultation and finalization.

_______________________

DEPONENT

Thus sworn and signed at Pretoria on this the 17th day of September 2004, the Deponent having acknowledged that she knows and understands the contents of this affidavit, and;

that she has no objection to taking the prescribed oath, and;

she considers the oath binding on his conscience.




BEFORE ME

COMMISSIONER OF OATHS

Attorney

Asmita Thakur

Legal Resources Centre

P O Box 7614

PRETORIA, 0001

IN THE HIGH COURT OF SOUTH AFRICA

(TRANSVAAL PROVINCIAL DIVISION)
CASE NO: 1599/04

In the matter between:

TREATMENT ACTION CAMPAIGN
Applicant

and

MINISTER OF HEALTH
Respondent

ANSWERING AFFIDAVIT

I, the undersigned


JO-ANNE COLLINGE

do hereby make oath and say:

1.
I was employed by the Department of Health (the Department) as the Chief Director of Communications and Deputy Information Officer.

2.
The facts stated herein are within my personal knowledge and belief, save where stated to the contrary or where the contrary appears from the context and are true and correct.

3.
I have read the affidavit of Dr Karmani Saravana Chetty (Dr Chetty) filed in this matter and confirm the contents therein insofar as it relates to me.

___________________

DEPONENT

Thus SWORN and SIGNED at Pretoria on this the 18th day of September 2004, the Deponent having acknowledged that she knows and understands the contents of this affidavit, and;

that she has no objection to taking the prescribed oath, and;

she considers the oath binding on her conscience.
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COMMISSIONER OF OATHS

