IN THE HIGH COURT OF SOUTH AFRICA

(TRANSVAAL PROVINCIAL DIVISION) 









CASE NO: 15991/04 

In the matter between:

TREATMENT ACTION CAMPAIGN 



Applicant 

v 

MINISTER OF HEALTH 





Respondent 

REPLYING AFFIDAVIT 

I, the undersigned, 

ABDURRAZACK ‘ZACKIE’ ACHMAT 

do hereby affirm and say: 

1. Except where otherwise indicated, the facts stated in this affidavit are within my personal knowledge and belief and they are true and correct. To the extent that legal submissions are advanced, they are made on the basis of advice received from the Applicant’s legal representatives, which advice I believe to be true and correct. 
2. I am duly authorised to make this affidavit on behalf of the Applicant. 

3. I have read the Answering Affidavit of the Respondent in this matter, including the affidavits of Karmani Saravan Chetty, Lindiwe Makubalo and Jo-Anne Collinge, served on 22 September 2004. I have also read the affidavit of Ray Mabope, served on the offices of our legal representatives on 29 September 2004. 

4. The Applicant will not oppose the Respondent’s application for condonation nor will it persist with its claim for prayer 1 and 2 of the Notice of Motion. The reasons for this are set out more fully below.

5. The Applicant will however continue to seek the relief claimed in prayer 3 read with prayer 4 of the Notice of Motion. In this respect, I have been advised and respectfully submit that, the egregious conduct of the Respondent in relation to the information and request forming the subject matter of the application justifies the punitive costs order sought by the Applicant in Notice of Motion. The basis for this is set out more fully below. 

6. The Applicant based its request for the annexes on the misleading references to, and the identification of, the annexes in the Operational Plan. Even today, these misleading references remain in the version of the Operational Plan, which can be downloaded by members of the public from the websites of both the Department and the Government Communication Information Systems (GCIS). 

7. Having created this confusion in the first place, the Respondent and the Department have been grossly remiss in failing to correct the understandable misapprehension as to the true nature and status of the annexes. 

8. The Respondent and the Department failed in their duty to indicate the true nature and status of the annexes and to explain the reasons for their failure to disclose these documents at each of the following stages:

i. Shortly after 19 November 2003 when the operational plan (Annexure F to the founding affidavit) was published with the misleading references to the annexes,

ii. in response to the Applicant’s letter of 20 February 2004 (Annexure N to the founding affidavit) which first requested the annexes, and did so in terms which made clear that we assumed that the annexes were what they were described to be in the published version of the operational plan,

iii. in response to the formal request in terms of the Promotion of Access to Information Act, 2000 (Annexure O to the founding affidavit), which request was faxed to the Department on 3 March 2004 and supported by a resolution which made clear that the Applicant assumed that the annexes were what they were described to be in the published version of the Operational Plan,

iv. in response to the letter dated 1 April 2004 (Annexure P to the founding affidavit), which letter reiterated the Applicants request for the annexes and made clear that this request was based on the assumption that the annexes were what they were described to be in the published version of the Operational Plan,

v. in response to the internal appeal under the Act (Annexure S to the founding affidavit) which was submitted on 21 April 2004, 

vi. in response to the letter of 6 May 2004 (Annexure T to the founding affidavit), 

vii. in response to this application served on the Respondent on 18 June 2004,

viii. on 13 July 2004 when the Respondent filed a notice of intention to oppose,

ix. on 3 August 2004 when the State Attorney first telephonically requested an extension of two weeks to file the Respondent’s answering affidavits,

x. on 17 August 2004 when the State Attorney wrote to our legal representatives indicating that the Respondent would bring an application for condonation when filing her answering affidavit,

xi. at any other time prior to 22 –29 September 2004 when the Respondent served and filed her answering affidavit more than seven weeks after they were due.

9. On 5 October 2004, our legal representatives wrote to the State Attorney asking them to tender wasted costs in this application. A copy of the letter is attached marked annexure “R 1”. The State Attorney did not respond by Friday 8 October 2004 and to date has not tendered the wasted costs occasioned by this application. 
10. In the letter dated 5 October 2004, our legal representatives pointed out that had the Respondent and the Department displayed a modicum of conscientiousness in clearing up the confusion which they had created through the publication of incorrect and misleading references to the Annexes in the Operational Plan, the Applicant would have learnt of the true state of affairs more than six months ago and the present application would never have been launched.  
11. The wasted costs that the Applicant has incurred in pursuing this application are accordingly, entirely the result of the Respondent’s gross neglect properly to discharge her duties in relation to chronology of events described above. The Respondent’s conduct was not only grossly negligent, but also inconsistent with the obligations resting on her and her Department in terms of section 195 of the Constitution. 
12. The relief that the Applicant is seeking is further justified because the behaviour of the Department in this instance is not an isolated incident. Research released on 28th September 2004 by the Open Democracy Advice Center, conducted in conjunction with the Open Society Justice Initiative, indicates that in a survey of requests filed under the Promotion of Access to Information Act, 52% of these requests were met by silence by the relevant authority, including the Department of Health. The Department was one of the organs of state surveyed in the research: they failed to respond to all requests filed with them. The survey identifies the general failure to reply as serious problem in the implementation of the Promotion of Access to Information Act. The figure of 52% relates to all requests attempted by the requesters. If one considers the sample of requests successfully submitted, 62% or nearly two in three met with no reply. This failure to respond to requests by the Respondent constitutes an effective denial of the right to access to information as contained in section 32 of the South African Constitution.

13. As a result, as explained earlier, almost a year after the adoption of the Operational Plan the implementation plan is still not publicly available. This delay will continue to prejudice the rights of people living with, and affected by HIV/AIDS. The real cost of the Respondent’s intransigence is the cost of her conduct to the 5.6 million people living with HIV/AIDS in South Africa. 
14. The Operational Plan (Annexure F to the founding affidavit) relying on the model developed by the Actuarial Society of South Africa (ASSA) stated that approximately 400 000 people will develop an AIDS defining illness during 2003 requiring treatment, and that by 2009, it is estimated that about 1.4 million people will require treatment. In the absence of treatment, most people living with AIDS will suffer a premature and avoidable death. According to the Statistics South Africa (SSA) mid year population estimates for South Africa for 2004, the accumulated AIDS deaths up to 2004 were estimated to be 1.49 million. 

15. In light of these facts, a reasonable plan will contain timeframes and targets to ensure that the quality of life, and, the right to life of people living with HIV/AIDS are progressively realised. The negligence in failing to inform the Applicant timeously that the Annexes were not adopted not only impacts on the inconvenience and costs occasioned by this application but also has a direct, adverse and detrimental impact on the lives of people living with and affected by HIV/AIDS. 
16. While I dispute the correctness of the averments made by the Respondent in its answering papers, I have been advised that I do not have to deal with each and every averment made by the Respondent in light of the fact that the Applicant is now only pursuing prayer 3 and/or 4 of the Notice of Motion. 
17. However, in order to pursue the relief that the Applicant now seeks, I will have to deal with some of the averments made by the Respondent in its answering papers. In so far as I do not deal with each and every averment made by the Respondent, I must not be taken to have admitted its correctness, particularly since the only issue is now one of costs. 
18. Below I proceed to deal with some of the specific averments made by the Respondent. I will then deal with the egregious conduct of the Respondent in relation to costs. 

RE. CHETTY’S AVERMENTS 

19. The Applicant accepts in good faith on the basis of the Respondent’s answering papers, and for purposes of this case, that the Annexes are not part of the Operational Plan and that references to it in the Operational Plan were an oversight. On this basis, as stated above, the Applicant will not persist with an order directing the disclosure of the Annexes. 

20.  The Applicant notes that the Respondent must have been aware of what it refers to as the ‘oversight’, either at the time of the publication of the Operational Plan, or subsequent thereto. 

21. In any event, the Applicant reasonably expects that at the very least, by 20 February 2004 (when the Applicant wrote to the Minister and specifically mentioned the Annexes and timelines for implementation, Annexure “N” to the Founding Affidavit) that the Respondent must have been aware of the ‘oversight’. 

22.  Despite the Applicant’s letter of 20 February 2004 and the subsequent formal request for access to information submitted on 3 March 2004 and the internal appeal lodged on 21 April 2004, the Minister has to date not issued a public statement explaining the ‘oversight’. There is nothing in the Respondents answering papers to suggest that the Respondent has since discussed the error, and, her neglect in rectifying the error with Cabinet and/or MinMEC. 
23. The Respondent had ample opportunity since 20 February 2004 to advise the public that the Annexes are not part of the Operational Plan but negligently failed to do so. The only reason the Department eventually admitted its ‘error’ was because it was forced to do so through these legal proceedings. 

24. The Respondent also fails to mention any steps that were or are being planned to publicly explain the error and oversight as well as its neglect in rectifying the error. The public expects that references to the Annexes means that it exists. If it does not, then the Respondent must publicly explain the error and its continued neglect in rectifying the incorrect impression.

25. Clearly, the Applicant was forced to bring this application because it relied on references to the Annexes in the Operational Plan, which references have now transpired to be an ‘oversight’. 

26. If this error had been rectified by the Respondent earlier, or at least brought to the attention of the Applicant, the TAC would not have had to proceed with this legal case for almost 8 months. The Respondent has misled the public and inconvenienced the above honourable court. 

27. AD PARAGRAPH 7.2 

i. The State Attorney initially requested an extension only on 3 August 2004 for ‘about two weeks’, and not longer. Thus, despite requesting a two-week extension, the Respondent only filed its answering papers some seven (7) weeks later. 

ii. The Applicant has difficulty in believing that the Department and/or the office of the State Attorney came to a standstill for the entire duration of its relocation. 

28. AD PARAGRAPH 7.3 

i. In respect of the late filing of the Notice of Intention to Oppose, I attach a copy of a letter sent by facsimile by our legal representatives to the office of the State Attorney on 14 July 2004 confirming the grant of a three (3) day extension to file the Respondents Notice of Intention to Oppose, marked annexure “R 2”. In that letter, our legal representatives specifically mentioned that the Applicant awaits the answering papers ‘within the time periods set out in the Notice of Motion’. 

ii. Despite this, the State Attorney only contacted our legal representatives telephonically on 3 August 2004 in the afternoon, some two (2) weeks after the letter dated 14 July 2004 was sent to the office of the State Attorney, and the date on which the answering papers were due, to request an extension for the late filing.  

iii. The State Attorney requested an extension of ‘about two weeks’ on the basis that the State Attorney has just moved offices and that the Minister was ‘out of the country’. 

iv. The Applicant refused to grant an extension on the basis that the matter has been on going since March 2004 and that an initial request for an extension for the later filing of the Respondent’s Notice of Intention to Oppose had already been granted. 

v. A copy of the letter sent by our legal representatives to confirm the telephonic conversation on 3 August 2004 is attached marked annexure “R 3”. It was hand delivered to the office of the State Attorney by Newton Attorneys, (the correspondent appointed by the Applicants legal representatives) because the State Attorney did not notify them of their new telephonic and fax contact details until 17 August 2004. 

vi. On 17 August 2004, the State Attorney also sent a facsimile to our legal representatives attached marked annexure “R 4”. In it, the State attorney referred to the telephonic conversation held on 3 August 2004 (discussed in paragraph ii above) and confirmed the request for an extension for the late filing of the answering papers, due to ‘severe time constraints’. The State Attorney also confirmed that it would file an application for condonation with its answering papers. 

vii. In any event, as stated earlier, despite only initially requesting a two (2) week extension, the Respondent eventually only filed its answering papers on 29 September 2004. The Applicant submits that neither the State Attorney nor the Respondent indicated to the Applicant at any material time before 3 August 2004 that the relocation would affect their ability to respond within a reasonable time-period. 

29. AD PARAGRAPH 26

i. The references to the Annexes in the Operational Plan, which we are now advised are ‘errors’ and a ‘oversight’, led the Applicant to believe that the time-lines for the implementation of the Operational Plan are contained in Annexure A. 

ii. The Applicant based its request on these references, but now accepts in good faith that they are an oversight.

iii. Accordingly, we deny that our approach to requesting the information has been procedurally or otherwise flawed. 

30. AD PARAGRAPH 27

AD PARAGRAPH 27.1  

I have stated before that the Applicant will not be pursuing its claim for the publication of Annexure A. 

31. AD PARAGRAPH 32  

AD PARAGRAPH 32.1

i. We invite the Department to visit its own website and that of the Government Communication Information Systems (GCIS) which provides a link to the Operational Plan (and has since November 2003). The version on both websites refers to ‘draft confidential’. Since November 2003, this version of the Operational Plan has been downloaded several times from both websites. Interestingly, this version is still available. In particular, on Wednesday 22 September 2004 when the Respondent filed its first batch of answering papers and on 12 October 2004 when the Applicant prepared its reply, the draft confidential version could still be downloaded. 

32. AD PARAGRAPH 32. 2

i. The Applicant does not wish to take over the role of government or the Department. Neither does it wish to interfere with its functioning. However, it has a Constitutional right to ensure on behalf of its members that elected officials carry out their constitutional mandate. 

ii. If the Respondent is suggesting that civil society should not proactively question government or the Department, it clearly misunderstands the role that NGOs must play in assisting with service delivery and with holding government accountable to its Constitutional mandate.  

33. AD PARAGRAPH 40 

i. The Applicant wishes to point out that it made several attempts beyond the ordinary course of litigation to avoid proceeding with this application, including sending letters to the following: 

a. The Respondent on 1 April 2004, already dealt with in paragraph 46 of the founding affidavit. 

b. The Chair of the African National Congress Social Cluster and Minister of Agriculture and Land Affairs, Minister Thoko Didiza on 7 April 2004, already dealt with in paragraph 49 of the founding affidavit. 

c. The Applicant wrote to Minister Didiza again on 21 June 2004, after launching these legal proceedings, to ask for her assistance to ‘prevent an unnecessary court battle to gain access to information that should be in the public domain and is necessary to assist and monitor the implementation’ of the Operational Plan. A copy of this letter is attached marked annexure “R 5”.    

d. The Secretary General of the ANC, Kgalema Motlanthe; the Deputy Secretary General of the ANC, Sankie Mthembu-Mahanyele; and the Chairperson of the Parliamentary Portfolio Committee on Health, Mr James Ngculu (MP), on 21 June 2004. 

e. We wrote letters to all of them in the hope that they would be able to prevent an unnecessary court battle. The letters are attached marked annexures “R 6 – R 8”. 

f. Thus far, only Mr James Ngculu has acknowledged our letter. On 23 June 2004, he wrote to us indicating that he has written to the Respondent and will revert to us once he receives a reply from her. A copy of his acknowledgement dated 23 June 2004 is attached marked Annexure “R 9”. 

34. AD PARAGRAPH 41  
It is obvious the Respondent refuses to accept responsibility for the inconvenience caused to the public and to this honourable court by refusing at all material times to rectify the ‘error’ and ‘oversight’, which in the Applicant’s submission constitutes negligence. There is nothing untoward in the Applicants attempt to make the Minister aware that the TAC wanted to avoid litigation. This is because the Minister is the political head of the Department and as such is charged with by Cabinet with the responsibility for the implementation of the Operational Plan. 

35. AD PARAGRAPH 48 

The Applicant submits that the Respondent could have avoided these legal proceedings. For these reasons, the Applicant will argue at the hearing of this matter for an order in terms of prayer 3 and/or 4 of the Notice of Motion. 

RE. MAKUBALO’S AVERMENTS  

36. Insofar as I do not specifically deal with all the averments in the affidavit of Ms Makubalo, I must not be taken to have admitted such averment but to have placed it in issue. 

RE. COLLINGE’S AVERMENTS 

37. AD PARAGRAPH 1-3 

To the extent that it is necessary, I have dealt with the averments that relate to the conduct of Ms Collinge above. Insofar as I do not specifically deal with all the averments in the affidavit of Ms Collinge, I must not be taken to have admitted the correctness of such averment but to have placed it in issue.  
RE. MABOPE’S AVERMENTS 


38. Insofar as I do not specifically deal with all the averments in the affidavit of Mr Mabope, I must not be taken to have admitted the correctness of such averment but to have placed it in issue. 

39. RELIEF

For the reasons set out above, I respectfully ask this Honourable Court to grant the Applicant an order in the terms set out in prayer 3 and/or 4 in the Notice of Motion.

___________________________

DEPONENT

SIGNED AND AFFIRMED BEFORE ME IN THE PRESCRIBED MANNER AT ____________________ ON THIS ___ DAY OF OCTOBER 2004, THE DEPONENT HAVING STATED THAT HE HAS NO OBJECTION TO AFFIRMING THE AFFIDAVIT AND THAT HE REGARDS THE AFFIRMATION AS BINDING ON HIS CONSCIENCE.

___________________________

COMMISSIONER OF OATHS 
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