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IN HIGH COURT OF SOUTH AFRICA

(TRANSVAAL PROVINCIAL DIVISION)










Case No:

In the matter between:

TREATMENT ACTION CAMPAIGN



Applicant

and

MINISTER OF HEALTH





Respondent

FOUNDING AFFIDAVIT

I, the undersigned,

Abdurrazack (Zackie) Achmat

do hereby affirm/state under oath and say:

1 I am the national chairperson of the Treatment Action Campaign (TAC), of 34 Main Road, Muizenberg, Cape Town, Western Cape, the Applicant in this matter.  I am duly authorised by the resolution of the TAC National Executive Committee of 3 June 2004, to bring this application and make this affidavit on its behalf.  I attach marked annexure “A” a copy of the of the TAC resolution.

2 Except where otherwise indicated, the facts stated in this affidavit are within my personal knowledge and belief and they are true and correct. To the extent that legal submissions are advanced, they are made on the basis of advice received from the Applicant’s legal representatives, which advice I believe to be true and correct.

THE PARTIES 

3 The Applicant is the TREATMENT ACTION CAMPAIGN (TAC), a section 21 not-for-profit company and voluntary association with legal capacity to sue and be sued, located at 34 Main Road, Muizenberg, Cape Town, Western Cape.  I attach marked annexure “B” a copy of the Constitution of the TAC.

4 The highest body of the TAC is its National Congress that meets every two years.  A National Executive Committee (NEC), which is responsible for strategic decisions between National Congresses, consists of representatives of people living with HIV/AIDS and the labour, health and faith-based sectors. A four-person secretariat, consisting of the chairperson, deputy-chairperson, treasurer and secretary, is responsible for the organisation’s day-to-day strategic decision-making process. 

5 The TAC has approximately 40 staff members.  In addition to its national office in Cape Town, the TAC has a provincial office in each of the Western Cape, Gauteng, Eastern Cape, KwaZulu-Natal, Limpopo and Mpumalanga.  The TAC also has district offices in Pietermaritzburg, Queenstown and Lusikisiki.   

6 A number of organisations and individuals are associated with the TAC.  They include the Congress of South African Trade Unions (COSATU), the Federation of Unions of South Africa (FEDUSA), the Southern African Catholic Bishops Conference (SACBC), the South African Council of Churches (SACC), Habonim Dror, Positive Muslims, the Children’s Rights Centre, Médecins Sans Frontières (MSF), the AIDS Law Project (ALP), the AIDS Consortium, and a range of organisations of people with HIV/AIDS and individuals with HIV/AIDS.  At present, the TAC has over 9000 individual members recorded on its database. 

7 The principal objectives of the TAC are set out in paragraph 4 of annexure “B”.  They include the following:

7.1 To campaign for access to treatment for all people with HIV/AIDS; 

7.2 To campaign for the prevention and elimination of all new HIV infections; 

7.3 Promote and sponsor legislation to ensure equal access and equal treatment of all people living with HIV/AIDS; 

7.4 Challenge by means of litigation, lobbying, advocacy and mobilisation, all forms of discrimination relating to the treatment of HIV/AIDS in the private and public sector; 

7.5 Educate, promote and develop an understanding and commitment within all communities of developments in HIV/AIDS treatment and care; 

7.6 Campaign for affordable and quality access to health care for all people in South Africa; and to 

7.7 Train and develop a representative and effective leadership of people living with HIV/AIDS on the basis of equality and non-discrimination irrespective of race, gender, sexual orientation, disability, religion, sex, socio-economic status, nationality, marital status or any other ground.

8 Since its launch on International Human Rights Day on 10 December 1998, the TAC has publicly called for the state to implement a comprehensive public sector treatment programme that includes the use of antiretroviral (ARV) medicines.  Over the months and years that ensued, the TAC has consistently campaigned to ensure access to affordable and quality treatment for people with HIV/AIDS.  In addition, the TAC has sought to raise public awareness and understanding about the availability, affordability and use of ARV treatment.  In particular, the TAC’s activities to improve access to treatment for HIV/AIDS include:

8.1 Supporting Government in defending the Medicines and Related Substances Control Amendment Act, 90 of 1997, by intervening in 2001 as an amicus curiae in the pharmaceutical industry’s legal challenge to the legislation;

8.2 Campaigning since 2000 against the pharmaceutical company Pfizer to make the drug fluconazole more widely available to treat opportunistic infections;  

8.3 Litigating against Government to adopt and implement a comprehensive public sector programme to prevent the transmission of HIV from mother-to-child, resulting in a Constitutional Court judgment in July 2002 compelling the state to implement the programme; and 

8.4 Spearheading a complaint against pharmaceutical companies GlaxoSmithKline (GSK) and Boehringer Ingelheim (BI) at the Competition Commission, resulting in settlement agreements in 2003 that obliged the two companies to license the local production and importation of more affordable generic ARV medicines. 

9 In the last few years the Applicant has also engaged a number of statutory bodies to achieve its objectives, including the Medicines Control Council (MCC), the National Economic, Development and Labour Council (NEDLAC), the Council for Medical Schemes, the South African Human Rights Commission (SAHRC) and the Commission on Gender Equality (CGE).  It has also engaged international agencies such as the Joint United Nations Programme on HIV/AIDS (UNAIDS) and the Global Fund to Fight AIDS, TB and Malaria (GFATM).
10 The contribution of the Applicant to the fight against HIV/AIDS in South Africa has been widely recognised both within and outside Government circles.  In the context of the present application it is particularly significant that the Applicant’s planned involvement in assisting Government to implement its Operational Plan on Comprehensive Care and Treatment for HIV and AIDS (“the Operational Plan”) has been welcomed by the provincial governments of Gauteng, Mpumalanga and the Northern Cape.  I refer in this regard to letters to the Applicant from the MECs of Gauteng and Mpumalanga and the Head of the Department of Health in the Northern Cape, copies of which letters are attached as Annexures “C”, “D” and “E” respectively.

11 The Applicant has standing in this matter in terms of section 38 of the Constitution on the following bases:

11.1 It acts in its own interest, in order to achieve the purposes set out in its Constitution;

11.2 It acts on behalf of people with HIV/AIDS who need or will need to access ARV treatment in the public health sector, and who cannot act in their own name because of poverty, stigma, discrimination or a lack of knowledge of their HIV status; 

11.3 It acts on behalf of people with HIV/AIDS who need or will need to access ARV treatment in the public health sector and who are currently unable to access ARV treatment in the public health sector;

11.4 It acts in the public interest by securing the effective enforcement of the constitutional rights that are at issue in this matter, and in ensuring that the Government takes all reasonable measures to implement the Operational Plan with urgency; and

11.5 It acts in the interests of its members, who include individuals with HIV/AIDS and organisations that are themselves committed to achieving the purposes of this application.

12 The Respondent is the MINISTER OF HEALTH in the Government of the Republic of South Africa (“the Minister”).  The Minister 

12.1 is cited in her official capacity and as a representative of the Government of the Republic of South Africa care of the State Attorney, 4th Floor South Tower, Fedsure Forum Building, 268 Van der Walt Street, Pretoria; 

12.2 is the member of the national executive responsible for developing and implementing national policy with regard to health services; and 

12.3 is the head of the National Department of Health (“the Department”) which is responsible for the implementation of the Operational Plan. As will be elaborated on herein below, certain information pertaining to the time-lines and targets for the implementation of the Operational Plan have been requested from the Department and have not been obtained. 

AN OUTLINE OF THIS APPLICATION 

13 On 19 November 2003, the Cabinet publicly announced its approval of the Operational Plan.  The Minister accepted full responsibility for the development of the Operational Plan.  

14 The critical features of the Operational Plan include the following:

14.1 It recognises the critical role of ARV medicines in the treatment of people with HIV;

14.2 It provides for ARV medicines to be made available at public health facilities for the treatment of poor people with HIV/AIDS who cannot afford ARV medicines that are readily available in the private health sector; and 

14.3 It provides for the urgent implementation of the Operational Plan.

15 The Operational Plan set a target of 53 000 patients on ARV treatment by end March 2004. However, at the end of March 2004 and to date, substantially less than 53 000 people are on ARV treatment. 

15.1 According to the Minister, because of delays in implementation, the first patient target was not and has not been reached several months after the Operational Plan was approved.   

15.2 In the President’s State of the Nation address to Parliament on 21 May 2004 he indicated that the Government now hopes to reach the target of 53 000 people only by March 2005.

16 The Applicant brings this application to compel the Minister to furnish it with information relating to the time-lines and targets for the implementation of the Operational Plan. The Minister has released publicly an incomplete version of the Operational Plan and a copy of this version is attached as Annexure “F”.  As is clear from Annexure “F”, the full Operational Plan in its original form contained Annexes A.1 and A.2 setting out time-lines and targets for implementation.  These time-lines and targets whether in their original form as Annexes A.1 and A.2 to the original version full Operational Plan (“the Annexes”) or in any revised form to accommodate the initial delays in implementation, have not been released publicly.

17 The Applicant wants to ensure that it and civil society can play a role in implementing the Operational Plan alongside doctors, nurses and other health care workers. It is therefore essential that the key components of the Operational Plan be adequately communicated more broadly.  The time-lines and targets for the Operational Plan will shape the expectations of people who will most benefit from the Operational Plan. This is why it is in the interests of government and people living with HIV/AIDS that the manner in which the programme is communicated does not give rise to undue expectations and that where expectations are not met that the reasons are clearly articulated. 

18 The purpose of this application is to compel the Minister to make publicly available the time-lines and targets for the implementation of the Operational Plan in their original and any revised form. The Applicant has requested this information since 20 February 2004 and has exhausted the procedures of the Promotion of Access to Information Act, 2000 (“the Act”) in relation to this request.  
19 The Applicant submits that it is independently entitled to the information it requests on any or all of the following bases:

19.1 The Applicant has a right to this information under section 32 of the Constitution;

19.2 The Applicant has a right to this information under the provisions of the Act;

19.3 The refusal of the Minister to disclose this information to the general public, and in particular to all people living in South Africa with HIV/AIDS violates the fundamental right of access to health care services as entrenched by section 27(1)(a) of the Constitution and particularly its positive obligation progressively to realise that right as required by section 27(2) of the Constitution.  

19.4 The refusal of the Minister to disclose this information to the general public, and in particular to all people living in South Africa with HIV/AIDS violates section 195(1)(g) of the Constitution.

20 The submissions of the Applicant in this regard are made in the context of the HIV/AIDS pandemic that is affecting our country.  This affidavit is accordingly structured as follows:

20.1 First, I briefly address the scale of the HIV/AIDS pandemic in South Africa.

20.2 I then describe the Operational Plan and its importance in combating the HIV/AIDS pandemic.

20.3 I set out the history of the Minister’s incomplete public release of the Operational Plan and her failure or refusal to provide the Applicant with the particular information, which forms the subject matter of this application.

20.4 Finally I set out the framework of the legal submissions upon which the Applicant bases its claim for the relief sought in the Notice of Motion.

THE SCALE OF THE HIV/AIDS PANDEMIC AND THE NEED FOR A CO-ORDINATED RESPONSE THERETO 

21 In 2000 the South African Government launched its “HIV/AIDS/STD Strategic Plan for South Africa 2000-2005” (“the Strategic Plan”).  Extracts from the Strategic Plan are attached as Annexure “G”.  In order not to burden the record of these proceedings, a full copy of the Strategic Plan is not attached to this affidavit but will be made available at the hearing of the application.  The following statements in Annexure “G” are common cause between the parties to this application: 
21.1 The HIV pandemic is “an incomprehensible calamity”. (page 5)

21.2 It is one of the fastest growing epidemics in the world “severely affecting the young, black and economically poor populations of South Africa”. (page 8)
21.3 The pandemic “has already taken a terrible human toll, laying claim to millions of lives, inflicting pain and grief, causing fear and uncertainty and threatening economic devastation”. (page 5

21.4 Government’s fight against HIV is “both a regional and national priority”.  (page 6)

22 According to the official estimates used in the Strategic Plan:
22.1 Approximately 3.5 million South Africans were living with HIV by the end of 1998,
22.2 It was projected that by 2005, 6 million South Africans would be living with HIV and almost 1 million children under the age of 15 would have lost their mother to AIDS
22.3 It was projected that 250 000 South Africans would die of AIDS in 2002 and that this annual figure would rise to reach 1 million by 2008. 
22.4 It was projected that as a result of the pandemic, average life expectancy would fall from 60 to 40 years between 1998 and 2008. 
23 In 2003, the Department released its “National HIV and Syphilis Antenatal Sero-Prevalence Survey in South Africa: 2002” (“the Survey”).  Extracts from the Survey are attached as Annexure “H”. In order not to burden the record of these proceedings, a full copy of the Survey is not attached to this affidavit but will be made available at the hearing of the application. The following statements in Annexure “H” are common cause between the parties to this application.
23.1 “HIV/AIDS continues to be one of the biggest challenges faced by South Africa today.” (page ii)

23.2 “In 2001, it was estimated that 4.7 million South Africans were living with HIV and AIDS, of whom 189 000 were babies.” (page ii)

24 According to the model developed by the Department itself, the results of the Survey suggested that an estimated 5.3 million South Africans were HIV positive by the end of 2002 (page 11 -12). This figure included the following:
24.1 In 2002 2.95 million women between the ages of 15 to 49 years were infected with HIV,
24.2 In 2002, 2.3 million men between the ages of 15 and 49 years were infected with HIV, and 
24.3 91 271 babies became infected with HIV through the mother-to child transmission route. 
25 In a recent publication of the Department entitled “Key Health Statistics 2003”, HIV disease is listed among the five leading causes of death for both men and women.  The relevant extracts from this publication are attached as Annexure “I”.  In order not to burden the record of these proceedings, a full copy of the publication is not attached to this affidavit but will be made available at the hearing of the application.
26 It has long been recognised by the Government and the Applicant that the scale of the HIV/AIDS pandemic demands a co-ordinated response from the Government, civil society and people living with HIV/AIDS
27 As appears from Annexure “G” at p 15 of the original document, the principles of the Strategic Plan include the following: 
27.1 People with HIV and AIDS shall be involved in all prevention, intervention and care strategies; 
27.2 All intervention and care strategies shall be subject to critical evaluation and assessment; and 
27.3 All sectors of government and other stakeholders in civil society shall be involved in the fight against HIV/AIDS. 
28 As appears from Annexure “F”, the Operational Plan is predicated on broad based non-governmental involvement in its implementation and monitoring: 
28.1 The Minister in the Foreword to the Operational Plan recognizes the “need for strong and sustainable partnerships in health care delivery with the private sector and civil society, in particular the fight against the spread of HIV infection and the impact of AIDS” (p vi).
28.2 Public-private cooperation is dealt with in detail in Section Six entitled “Management and Budget”. (page 227)
28.3 The Operational Plan explicitly recognises that “public-private co-operation will also be helpful for the implementation of the public sector programme itself”. (page 235)
28.4 In Chapter X, entitled “Social Mobilisation and Communication” the Operational Plan provides that a communication strategy that involves both government and non-governmental organisations is necessary for the successful implementation of the Operational Plan (p 174). 
28.5 The Operational Plan recognises that “NGOs and other groups providing services to people living with HIV and AIDS” and “sectors of civil society” are groups that will be directly affected by the Operational Plan and that they will play a vital supporting role in implementation (p 176).
28.6 In the latter respect the Operational Plan states that the “specific aims of this communication Operational Plan are to ensure that all relevant government programmes, health care providers, PLWHA, their families, care-givers and stakeholders are fully knowledgeable about all the key provisions and requirements of the plan, as well as their respective roles and responsibilities” (p 174).
THE OPERATIONAL PLAN

29 By virtue of its Cabinet Statement and Summary of Government’s Position following Cabinet’s discussion dated 17 April 2002 (attached marked Annexure “J”) the Cabinet of the Government of South Africa:

29.1 Recognised the importance of ARV treatment as part of a comprehensive approach to dealing with the HIV/AIDS epidemic; and

29.2 Acknowledged “anti-retroviral drugs can improve the quality of life of People Living with AIDS, if administered at certain stages in the progression of the condition and in accordance with international guidelines and protocols”.  

30 In July 2002, Government established a Joint Health and Treasury Task Team “charged with examining treatment options to supplement comprehensive care for HIV and AIDS in the public health sector.”  This is recorded at page 13 of the Operational Plan.  I refer in this regard to Annexure “F”.

31 On 9 October 2002, in its Update on Cabinet’s Statement of 17 April 2002 on fighting HIV/AIDS the Government stated that its “ultimate objective is to ensure that South Africans living with AIDS can have access to the treatment they need under conditions that will benefit them”, and that it was working “to create the conditions that would make it feasible and effective to use antiretrovirals in the public health sector.”  I attach marked annexure “K” a copy of the Cabinet update of 9 October 2002.     
32  On 8 August 2003, Cabinet “convened a special meeting to consider the Report of the Joint Health and Treasury Task Team.  At that meeting, Cabinet recognised the need to act with urgency and decided “the Department of Health should, as a matter of urgency, develop a detailed operational plan on an antiretroviral treatment programme”.  I attach marked annexure “L” a copy of the Statement on Special Cabinet Meeting: Enhanced Programme against HIV and AIDS dated 8 August 2003.  

33 On 19 November 2003, Cabinet adopted the Operational Plan.

34  The Operational Plan is a comprehensive strategy for HIV/AIDS care, management and treatment. It aims to accomplish two interrelated goals: to provide comprehensive care and treatment for people living with HIV and AIDS; and to facilitate the strengthening of the national health system in South Africa.  

35  ARV treatment is one of the key interventions of the Operational Plan available to persons who comply with relevant clinical assessment.  

36  The Operational Plan contemplates its immediate but progressive implementation, including the procurement and dispensing of ARV medicines.    In this regard, Table 16.7 at p 247 of the Operational Plan reflected a roll out of treatment which would see total numbers of patients enrolled in the Care Programme it contemplated rise from 265 000 in 2003/2004 to 3 169 368 in 2007/2008.  The plan contemplated that the number of these patients on ARVs would rise from 53 000 in 2003/2004 to 1 001 534 in 2007/2008.  I refer in this regard to annexure “F”.

37  In publishing its decision to adopt the Operational Plan on 19 November 2003, Cabinet further committed Government to establishing “at least one service point in every health district … by the end of the first year of implementation and within a period of five years to provide [access to ARV treatment for] all South Africans”.  A copy of the statement issued by Cabinet on 19 November 2003 is attached marked annexure “M”.  

38  Since the release of the Operational Plan the Applicant has publicly welcomed and supported the commitment made by government to make life saving treatment available to those people living with HIV/AIDS who are in need of ARV treatment. 

39  When the Operational Plan was released, several parts of the Operational Plan were made publicly available. These form the incomplete version of the Operational Plan which is attached as Annexure “F” to these papers. However, several months after Annexure “F” was publicly released, the remaining parts of the plan are not as yet publicly available. The Applicant has requested these outstanding parts of the plan but the Minister has refused to make them available.  As appears from pages ix and x of Annexure “F” the Operational Plan was composed by a task team including some of the most eminent public health experts in South Africa.  I respectfully submit that it is inconceivable that they would associate themselves with a decision not to publish all the annexures to their plan.

40 According to the Operational Plan Annex A.1 contains the ‘week by week schedule for the pre-implementation period’ whilst Annex A.2 contains the ‘detailed implementation plan’. The Annexes are referred to and identified in the Operational Plan at paragraphs 135 – 136, page 51 of the Executive Summary.  It appears that Annex A.1 contains information about pre-implementation tasks and includes a weekly schedule for the pre-implementation period. Annex A.2 entitled ‘Detailed Implementation Plan’ appears to set out the tasks that have to be completed in each stage of the Plan for each area of activity (in other words, a list of tasks that have been identified relating to the implementation of the Operational Plan). Even though the general target time-lines and targets are reflected in the Operational Plan at page 10 and in Tables 16.7 and 16.6 at pages 247 - 8, the Annexes have at all times been withheld from the public.
41 The Applicant has always been of the view that access to information about time-lines and targets (including patient targets), tasks or activities will allow community organisations and the broader public to assess the progress of the Operational Plan and to assist government with the reasonable implementation of the Operational Plan where any gaps may exist.  It will also assist people living with HIV/AIDS who are the main beneficiaries of the Operational Plan.  The Applicant accordingly requires the Minister to release this information. 

THE REQUEST FOR INFORMATION

42 On 20 February 2004 the Applicant wrote to the Minister requesting that she make publicly available copies of the Annexes. I attach a copy of the letter marked Annexure “N”.    In Annexure “N” the Applicant expressed concern about the fact that whilst some parts of the Operational Plan had been publicly released, the Annexes had not and several months had already lapsed since the release of the Operational Plan.  The Applicant also requested that the Annexes be made available by 25 February 2004 and invited the Minister to meet with the Applicant before the end of February 2004 in an effort to discuss the implementation of the Operational Plan.  The Minister rebuffed this invitation.  To date, she has not offered the Applicant any substantive response to Annexure “N”.   

43 Faced with the Minister’s apparent refusal to respond to Annexure “N” the Applicant decided to engage the procedures of the Act.  On 3 March 2004, in terms of section 50(1) of the Act, the Applicant made a request for access from the Department to the following information and records relating to the Annexes:

43.1 Copies of Annex A.1 (week by week schedule for the pre-implementation period) and Annex A.2 (Detailed Implementation Plan); 

43.2 Any preliminary or final amendments to the Annexes; and 

43.3 Any information relating to the Annexes. 

A copy of the request is attached marked Annexure “O”.  As appears from Item D3 of Annexure “O”, due to a typing error, the request for preliminary or final amendments to the Annexes omitted express reference to amendments to Annexe A.2 but instead stated “In the event that Annex A.1 and/or [sic] has been amended since the plan was first released”.  I respectfully submit that in context it was clear that the request covered amendments to both Annex A.1 and A.2.

44 The request was addressed to Ms Jo Anne Collinge who, at the relevant time, was the information officer designated by the Department in terms of the Act.  In terms of the Act, the Department had 30 days within which to respond to the Applicant’s request.  The Department failed to respond to the Applicant’s request within the prescribed time period.

45 In terms of section 27 of the Act, in the event of a failure to give a decision on a request for access to information as contemplated in the Act, the information officer designated as such is considered to have refused the request.  The deemed refusal of the Applicant’s request accordingly took place at the end of 2 April 2004.

46 In advance of the impending deadline for a decision on its application, the Applicant wrote to the Minister on 1 April 2004 advising her that there had been no response to the letter dated 20 February 2004 or the formal request for access to information submitted on 3 March 2004. A copy of this letter is attached marked annexure “P”. In Annexure “P” the Applicant 

46.1 urged the Minister to make the Annexes publicly available in the interests of openness and transparency,

46.2 advised the Minister that if she did not do so the Applicant would lodge an internal appeal, and 

46.3 specifically drew the attention of the Minister to paragraph 123 of the Constitutional Court judgment in the case of Minister of Health v Treatment Action Campaign (No 2) where the court stated: 

“In order for it to be implemented optimally, a public health programme must be made known effectively to all concerned, down to the district nurse and patients. Indeed, for a public programme such as this to meet the constitutional requirement of reasonableness, its contents must be made known appropriately”.  
 

47 In writing Annexure “P”, the Applicant hoped that the Constitutional obligation to be open and transparent in the delivery of health care services coupled with the obligation set out in the Act to make information accessible would encourage the Minister to make the information available without the need for an internal appeal. 

48 At first it appeared that Annexure “P” might have the desired effect.  On 1 April 2004 the Head of Ministerial Services in the Ministry of Health wrote to the Applicant’s legal representatives acknowledging receipt of the Applicant’s request for information and stating that the “correspondence has been forwarded to the Minister”. A copy of this letter from the Ministry of Health is attached marked Annexure “Q”.  However, notwithstanding the hopes raised by Annexure “Q”, to date the Minister has still not responded to Annexure “P”.

49 The Applicant was reluctant to immediately proceed with an internal appeal because it felt that this matter should be resolved amicably. Therefore, on 7 April 2004 the Applicant wrote to the Minister of Land Affairs, Ms Toko Didiza, in her capacity as the Chair of the Social Cluster of the African National Congress (ANC). The Applicant asked Minister Didiza to intervene in this matter by liasing with the Minister to ensure that the Annexes were released publicly. A copy of the letter is attached marked annexure “R”. To date, Minister Didiza has not responded Annexure “R”. 

50 In the absence of any substantive response to Annexure “P” or “R”, the Applicant had no option but to lodge an internal appeal in accordance with section 74 of the Act. The appeal was duly lodged on 21 April 2004.  A copy of the internal appeal is annexed marked “S”. 

51 On or about 30 April 2004, the Information Officer of the Department, Ms Jo Anne Collinge, telephonically contacted the Applicant’s legal representative, Ms Fatima Hassan. Ms Collinge indicated that she was aware of the request made by the Applicant. She confirmed that she was in possession of the Annexes as well as other more recent information relating to the time-lines and targets for implementation of the Operational Plan.  She said that because the Annexes were “parliamentary communications” she would contact the Government Communication Information Services (“GCIS”) and revert thereafter with a view to making the annexes available to the Applicant. Ms Collinge indicated that legal action should be avoided and that an amicable solution should be sought. Ms Collinge undertook to revert to Ms Hassan the following week but failed to do so.    

52 On 4 May Ms Hassan called the office of Ms Collinge but was told by Ms Collinge’s secretary that Ms Collinge was in a meeting. Ms Collinge did not return her call. In a letter dated 6 May 2004 Ms Hassan confirmed the telephone conversation that she and Ms Collinge had on 30 April 2004.  A copy of this letter is annexed marked “T”. In Annexure “T” Ms Hassan specifically drew the attention of Ms Collinge to the fact that the request was not confined to the Annexes in their original form, but also included any “amended, final preliminary amended or draft version of the annexes and any other information relating to Annex A.1 and / or Annex A.2”. 

53 After sending Annexure “T”, Ms Hassan has left several messages for Ms Collinge both at her office and on the voice mail on her cellular telephone.  In particular, Ms Hassan left such messages for Ms Collinge on 13, 22 and 24 May 2004.  To date Ms Collinge has neither responded to Annexure “T”, nor contacted Ms Hassan.  The confirmatory affidavit of Ms Hassan is attached marked annexure “U”.

54 In terms of the Act, the Department had until 21 May 2004 to respond to the internal appeal but failed to do so.  In accordance with section 78 of the Act, an application to Court must be launched within 30 days after the days allowed for the appeal procedure have elapsed.

55 The Applicant is accordingly now obliged either to forego its claim to information concerning the time-lines and targets for the operational plan, or to initiate these proceedings to obtain the documentation and information it has requested.  In view of the importance of the time-lines and targets in the context of co-ordinating efforts to combat the HIV/AIDS pandemic, the Applicant has reluctantly decided to launch these proceedings.  The Applicant is prepared to resolve this matter but it is statutorily obliged to initiate these proceedings within the time periods permitted by the Act. 

THE LEGAL BASIS OF THE APPLICANT’S CASE

Introduction

56 I have been advised and respectfully submit that the Applicant is independently entitled to the information it requests on any or all of the following bases:

56.1 The Applicant has a right to this information under section 32 of the Constitution;

56.2 The Applicant has a right to this information under the provisions of the Act;

56.3 The refusal of the Minister to disclose this information to the general public, and in particular to all people living in South Africa with HIV/AIDS violates the fundamental right of access to health care services as entrenched by section 27 of the Constitution.  

56.4 The refusal of the Minister to disclose this information to the general public, and in particular to all people living in South Africa with HIV/AIDS violates section 195(1)(g) of the Constitution.

Section 32 of the Constitution

57  Section 32 of the Constitution states that 

“(1) Everyone has the right of access to‑

(a)
any information held by the state; and

(b)
any information that is held by another person and that is required for the exercise or protection of any rights.

(2) National legislation must be enacted to give effect to this right, and may provide for reasonable measures to alleviate the administrative and financial burden on the state.”

58 There is no law of general application which limits the fundamental right conferred by section 32(1)(a) so as to deny the Applicant its fundamental right of access to the information, which it seeks in the present case.  I have been advised and respectfully submit that, in the circumstances,

58.1 the failure of the Minister to furnish the information sought by the Applicant is inconsistent with the Constitution and invalid, 

58.2 in terms of section 172 of the Constitution this Court is enjoined to declare the conduct of the Minister to be inconsistent with the Constitution and invalid, and

58.3 in terms of section 38 of the Constitution, the Applicant is entitled to the relief which it seeks in these proceedings. 

The Act

59 The Act is the legislation contemplated by section 32(2) of the Constitution.  Section 11 of the Act states the following:

“(1) A requester must be given access to a record of a public body if –

(a) that requester complies with all the procedural requirements in this Act relating to a request for access to that record; and

(b) access to that record is not refused in terms of any ground for refusal contemplated in Chapter 4 of this Part.”

60 I have been advised and respectfully submit that

60.1 The information sought by the Applicant in these proceedings comprises the records of a public body within the contemplation of section 11(1) of the Act.

60.2 The Applicant has complied with all the procedural requirements in the Act relating to its request for access to these records.

60.3 Access to these records has not been refused on any grounds whatsoever, still less on any grounds contemplated in Chapter 4 of Part 2 of the Act.

60.4 In the circumstances, 

60.4.1 it is just and equitable for the Minister to be directed to furnish to the Applicant the information it seeks in these proceedings, and

60.4.2 the Applicant is accordingly entitled under section 82 of the Act to an order in the terms it seeks in the notice of motion.

Section 27 of the Constitution

61 Section 27 of the Constitution states the following

“(1) Everyone has the right to have access to‑

(a)
health care services, including reproductive health care;

...

(2) The state must take reasonable legislative and other measures, within its available resources, to achieve the progressive realisation of each of these rights.”
62 I have been advised and respectfully submit that the refusal by the Minister to make the Annexes and the revised time-lines and targets publicly available 

62.1 Violates the fundamental right protected by section 27(1)(a) because it denies people living with HIV including organisations such as the Applicant information which is necessary to obtain access to appropriate health care services. 

62.2 Violates section 27(2) of the Constitution because it constitutes a failure to take reasonable measures to achieve the progressive realisation of the fundamental right of access to health care services. under section 27(2) of the Constitution.  

63 I have been advised and respectfully submit that

63.1 There is no law of general application which permits the Minister to limits the fundamental rights under section 27 of people living with HIV/AIDS in this way.

63.2 In the circumstances, the failure of the Minister to publicise the time-lines and targets for implementation of the Operational Plan is inconsistent with the Constitution and invalid, 

63.3 in terms of section 172 of the Constitution this Court is enjoined to declare the conduct of the Minister to be inconsistent with the Constitution and invalid, and

63.4 in terms of section 38 of the Constitution, the relief sought by the Applicant in these proceedings is appropriate relief for the Minister’s violation of section 27 of the Constitution.

Section 195 of the Constitution

64 Section 195 of the Constitution states the following:

“(1) Public administration must be governed by the democratic values and principles enshrined in the Constitution, including the following principles:

(a)
A high standard of professional ethics must be promoted and maintained.

…

(e)
People's needs must be responded to, and the public must be encouraged to participate in policy‑making.

(f)
Public administration must be accountable.

(g)
Transparency must be fostered by providing the public with timely, accessible and accurate information.”
65 I respectfully submit that 

65.1 the failure of the Minister to release the time-lines and targets for implementation of the Operational Plan and the contemptuous manner in which she has dealt with the Applicant’s request for information clearly violate section 195(1) of the Constitution, 
65.2 in terms of section 172 of the Constitution this Court is enjoined to declare the conduct of the Minister to be inconsistent with the Constitution and invalid, and

65.3 it would be just and equitable under section 172 of the Constitution to grant the Applicant the additional relief it seeks in the notice of motion.

Costs

66 I have been advised and respectfully submit that, the egregious conduct of the Minister in relation to the information and request forming the subject matter of this application justifies the punitive costs order sought by the Applicant in the notice of motion. 

CONCLUSION

67 For the reasons set out above, I respectfully ask this Honourable Court to grant the Applicant an order in the terms set out in the Notice of Motion.

__________________________

Abdurrazack (Zackie) Achmat

I certify that the deponent acknowledged to me that he knows and understands the contents of this declaration, that he has no objection to taking the prescribed oath 0and considers it to be binding on his conscience.

Thus signed and sworn to before me at CAPE TOWN on this 16th day of JUNE 2004.








________________________








COMMISSIONER OF OATHS

PAGE  

